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In the Supreme Courr of Bangladesh
High Court Division
{(Special Original J urisdiction)

Writ Petition No. 5916 of 2008,

In the matter of

An application under Article 10202} (a) (i) of
ihe Constitution of the People’s Republic of
Bangladesh.

And
In the matter of

Bangladesh National Women Lawyers
Association (BNWLA) representad by its
Exscutive Director, Ms. Salma Ali,

...... the petitioner

Versus
Government of Bangladesh and Others.
- the respondents

Mrs. Fawzia Karim Firoze with Mrs. Seema
Lahur, Ms. Rebeka Sultana and Ma, Sathi

[ | R

..... for twe petitioner,
Mr. Razik Al-Jail, DAG
..... for respoadent No. 3.
Dr. Ratigur Rahman
..... for respondent No, 7.

Mr. Mahmudul Islam
..... Amicus Curigs
Ms. Sara Hossain and Mr. Probir Neogi.

..... Imervenors
Present:

Mr. Justice Syed Mahmud Hossain
And

Mr. Justice Quamrul Islam Siddigui

Heard on 16 10,2008, 122008, 932006 17 3 2069,
Judementon 14.5 200y,

Syed Mahmud Hossain J,

In this application under Articls 102 of the Constitution of the People's

Republic of Bangladesh, a Ruie Misi wWas issued



was challenged by the boys on the ground that evidence was taken in their
absence, and that they were not allowzd 1o cross-cxamine the girls. Even the
names of girls were not disclosed to them considering the safety of the girls.
The expulsion was upheld upto the Supreme Court.

Directivesin the form of Guidelines§

In the backdrop of our discussion and observations made above, and in
view of the inadequacy of safeguards against sexual abuse and haressment of
women at work places and educational institutions whereby noble oledges of
our Constitution made in so manv articles 1o build up a society free from
gender discrimination and characterized by gender eguality are being
undermined everyday in every sphere of life, we are inclined to issue cermain
directives in the form of guidelines as detailed below to be followed and
observed at all work places and educational institutions till adequate and

effective legislation is made in this field. These- dlrecuves'm aimed av Tillingy

up- the. Iegislatwe vaeuum: in“the Tature. “of law declared by the High Couht

A i e

Division-under the ‘mandafe’ and” within- 1he meaning ot article 11T, of the

Lol i I bt o L el

Constitution T}

%ﬁ-{’ Extent. These guidelines shatl apply to all wark places and

[—— i

educational institutions in both public and private seciors within the terrimr_';"
of Bangladesh.
‘ZTAImS and objectivesiyy !
The aims and nb_]ectu.-es of these putdelinesus’ sle-
5 l..'F"f_l' \

(a) o create awareness abour sexual hamﬁcnenrs

(b) to create awareness about the consequences of sexunl affences;



(¥}

calling upon the respondents to show cause as 1o why the respondents failed
1w adopt guidelines, or policy or enact proper legislations to address the issue
of abuse of sexual harassment  for protecting and safeguarding the rights of
the women and girl children at work place. educational
institutions/universitics and other places wherever necessary which has been
chularl}' reported in the media, public and ather places.

The facts leading 1o the issvance of the Rule, in brigf, zre:

Bangladesh National Women Lawvers Association (BNWLA)Y was
formed in 1979 by a group of women lawyers with an aim and objective 10

empower the women and children of their nghts.

At present there are no legislative provisicns tw address sexual
harassiment of women and girl childrea and 0 the absence of the legislative

T e e e L e L R

cater the need i35 an urgen: social imperative. On 7 July, 2008 s =iy
=5, (Social Resistance Committeed a platform of 47 nght based
organizations such as the petitiorer, f_BEnt_:lﬂl:ie:".h Mahila Parivhad, Amn-O-
Shalish Kendra, Bargladesh Mahila Samitv arrznged a oeose conference on
};he 1ssue and put in sharo focus the acuteness of the problem and highlighted
how the sexual harassment was taking place in different organizations and

!

f,'l institutions. The Committee at the press conferenge presented o statistics
L

showing 333 incidents of repressions on wamen from January to June 2008,
The Commitize also adopted seven resolutions including framing of

guidelines to stop sexual harassment and implementation thereof at all

educational institutions and universities. On 1.8.2008, ‘The Daily Star’



brought out in its weekly magazine, a front page story regarding campus
violence on sexual harassment. The amicle stated that in the absence of any
formal swructure of complaint hearing many Bangladesh studems keep

incidents of sexual harassment 1o themselves out of the necessity w avoid

social stigma.

A ady officer of the Nativnal University finding ac other way 1o
radress her grievance of sexual harassment by the then Vice-Chancellor of the
University filed a case in Nad-0-Shishu Nijaton Darnan Adatow Later, when
the existing social condition pushed her back to the wall, she pratested in vain
and lost her job. Such type of stories is everv dav incidznt whers women
suffered in silence and despaired for nat having any nlace to szek relief of

their pains from sexual harassment ar work place/educarional institutions
A dew of the many incidents are staicd hercinafior:

On 1582008, *The Daily Star” in 115 weekly magazine stated that in the
absence of any formal structure of complaint hearing, many Bangladeshi
students keep incidents of sexual harassment to themselves. Students fear
having their identities exposed to sociai siigma and in the case of a teacher-
student refationship the student is usually o aware of tnz power advamage
the teacher has over her. The magarine coninusd 15 1693, s=xunl barassment

-
on campus finally exploded as & public issue ar Tahangirmugar University
(1.U). Since then, a section of progressive teachers heve heen campsi ening for
a formal policy on sexual harassment and to date there has heen no step in the

right direction towards approving such a policy.
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3. Duties of employers and authorities.

Since it is the duty of all citizens and public servants o ohserve the
Constitution and the laws, and since the Constitution of the Republic in
several articles ensures gender equality and the State’s firm and consisient
stand against all sorts of discrimination on the ground of sex. and since the
Constitution ensures equal rights of women with men in all spheres of the
State and public life and contemplates equality before law and richt to equal
protection of law, it shall be the duty of the employers and other responsible
persons in work places, and the authorities of all educational institutions to
maintain an effective mechanism to prevent or deter the commission of

offences of sexual abuse and harassment. and to provide effective measures

LR e e o TR

for prosecution of the offentes of sexual harassment resorting to all availahle
legal and possible institutional steps.

4; Definition. 4

i) Sexual Harassment includes-

a. Unwelcome sexually determined behaviour {whether dirzctly or by
implication) as physical contact and advanges;

b. Anempts or efforis w establish physical relation having sexual
implication by abuse of administrative. authoritative or professional powers:

c. Sexually coloured verbal represantation;

d. Demand or request for sexual favours: -

e. Showing pormnography;

f. Sexually coloured remark or gestire: Ao A R S

g. Indecent pesture, teasing through abusive language. stalikicg. joking

having sexual implication.
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h. Insult through leuers, telephone calls, cell phone calls, SMS5,
pottering, notice, canoon, writing on banch, chair, table, notice boards, walls
of office, factary, classroom, washroom having sexual implication.

i. Taking still or video photographs for the purpose of blackmailing and
character assassination;

j. Preventing participation in sports, cultural, organizational and
academic activities on the ground of sex and/or for the purpose of sexual

harassment;

k. Making love proposal and exerting pressure or posing threats in case

of refusal to love proposal;

|. Anempt to establish sexual relation by intimidation, deception or
falge assurance,

Such condict mentioned in clauses (a) o (1) can be humiliating and
may constitute a health and safety problem at workplaces or educational
institutions: it is discriminatory when the woman has repsonable grounds 1
believe that her objection would disadvantage her in unnnecl.inn with her
education or emplovment in various ways or when it creates a hostile
environment at workplaces or educational institutions.

ii} Concerned Authority means an authority of any educational
institution or wark place in both public and private seciors. which is

authorised under the relevant disciplinary rules to take acuon in case of
misconduct
iii) Disciplinary Rules mean rules prescribad by any At ar Ordinance

or any other sub-ordinate legislations and include any rules framned for




maintenance of discipline in any public or private institutions, organisations
and work places.

5. Creating awareness and public opinion.

a. In order to deter and eliminate sexual harassment and torture, and o
create a safe environment for work and education. ihe amployers/
management of all workplaces and authorities of all educational institutions
will attach prime importance to the publicity and publication against sexual
harassment and gender discrimination. There must be sufficient orientation
before the formal classes start for a new session in educational institutions,
and monthly, half vearly orientation in all workplaces and institutions:

b. There must be arrangement for proper counselling for the concerned
persons, if necessary;

c. Awareness of the rights of female students and employees
guaranteed and conferred by tne Constingtion and e statutes should be
created hv notifving in simple words the relevant pravisions of the
Constitwtion and the statutes;

d. The educational instituions and the employers will maintain regular
communication and effective consuliziion wih the admuinistrativa aulhorities
o create awareness amang the personnel in law enfarcing agencies in this
regard:

2. To prepzre and publish bookles cumair.’n?g theoz gradelines and
provisions of the Constitution and stztutes regarding gend:r equality and
sexual offences;

£ To create swareness regarding fundamental rights guaramsed in the

Constitution;




6. Preventive steps.

All employers and persons in charge of work places and autharities of
all educational institions shall take effective measures for prevention of
sexual harassment, To discharge thesz obligations, they shall take, amongst
others, the following steps:

;a. Prohibition of sexual harassment and sexual torure as defined in
clause 4 above should be notified, published and circulated widely and in an
effective manner;

b.  Constitutional  and  statwtory  provisions  against gender
discriminations and sexual harassment and punishment for the offences of
sexual harassment and torture should be widely circulated;

c. To ensure that there is no hostile environment towards women at
workplaces and educational institutions, and to engender confidence and trust
in women workers and students that they are not placed in a disadvantaged
position in comparison 1o their male colleagues and feliow studerts

7. Disciplinary Action:

Appropriate disciplinary action must be initiated in case of any falling
within the defimition of sexual harassment and tonure in clause 4 of these
guidelines.

& Complaints:

Where such acts dn not constitute misconduct under (s disciplinary
rules, an aporonriate and effective mechanism must be cvoived ar the
workplaces, and educarional institutiors, in both public and rrivate secrars far
record and regress of the complaint mage by the victiin The fallowirg

measures must be mcluded in the complaint mechanism.
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(a) [t must be ensured that the identity of the coraplainant and also that
cf the accused will not be disclosed u-:il the allegation is proved;

(b) Security of complainant will be ensured by the Concerned

Authoriiy

(e) Complaint can be lodged by the vievm or through har relatives,
friends or lawyers, and it can be seat by mail also;

(d) A complainant can file the complsint with a female menmber of the

Complaint Committee separately;

(e) The complaint will be lodeed with the Complaivt Committec 1o be

constituted as provided in clause 6 below.
9-Complaint Commitieg

{a) In all work olaces and educational institutions in both public and

private sectors, the Concerned Authority  will consritute 2 Complaing

Commines in order (o receive complaints, and to conduct investigation and

make recommendations.

ﬁﬁ?fﬁéicamplaint Comminze will have minimum five members and
e = %
—_— S,

majority of the members will be women, The head of the Complaim

Commintea should be = woman, iFavailnble, |
ﬁﬁm?i:nmplaim Comminee should nave =7 lzast “wa mambers from

outside the areenization concemned, preferably Trom organ zaticns working on

gerder issues and sexual abuse, e

et ; i ; .
SHd=The” Complaint Commiliees will submil annial repeas o ine

Ciovemment o the zornliance of thess zuitleliros.
i




lU. Procadure of the Complaint Committee. Mommally the complaint
has to be lodged with the Complaint Commintee within 30 working davs of
the occurrence. To verify the complaint the Complaint Committee will:

1). In case of minor harassment, if it is possible, the Complaint
Commirnee shall dispose of tha_camplaint with the consent of the parties
involved and shall report to the Concerned Authority of the educational
institution or work clace in public or private sector, as the case may be.

i} In all other cases the Complaint Committee shail investigate the
marter.

i) The Complaint Commiitee will have the power o send registered
notice by mail to the parties and the witnesses, conduer hearing, gather
evidence, and examine all relevant papers. In this type of complaint, apart
from oral evidence emphasis should be placed o ircumstantic] evidenze. To
conduet the work of the Complaint Commines effectively the reiatea otfice of
the educautional institutions and workplaces in both public and private sectors
will be bound 1o extend any ceoperation which is requested from them. The
Complaint Commuttee will keep the identities of the complainant/s
confidentizl. While recording the testmcny of the complamant's any question
o behaviour whick is intenticnally base, insuking or herassing should be
avoided The testimony must be recorded in camera. f the carr nlainant wants
to withdraw the complaint or stop the invastigation. thEn the rsason behind
this has to be irvestizated and mertisnzd inths <paa.

The Commlaint Coimittes shall submit the avestipation report with

recommendation within 30 working davs to the Cancermad Authary of the



e —

educational insttution or work place, as the case may ve. The paniod of 30
duys may be extendad up to 60 days whzre it is found necessary.

If it is proved that a false complaint has been filed imentionally then a

report will be submined 1o the Concerned Authority recommending |
appropriata agtion for the compiainant's. The ‘Complaint Conmittze will wake

decisions an the basis of the view expressed by the majarity of s members.

1 .1 Pupishment:

The Concemed Authority may suspend temporarily the acoused parson

-

fother than su:denrsd and in case of studemts, mav orevent them from
attending their ciasses on the receipt of the recommendation of the Complaint
Commivee, If the accused is fourd guilty of seaual harossmeni, the
Concermed Autharity shnll_ treat it as misconduct and ke proper action

ceording to the disciplinary rules of all work places and the educational

-

stitutions in botn public and private sectors within 30 (themy ) aays andlor
.
hall refer tne matter 1o the anpropriate Coun or tribunal i1 the act complained

of constitutes an offence under any penal law, %

We direct thar the above guidelines will be stnctly foilowed and
phsarved in all educationa! mstoaticens and work pracez in Loth puab w and

private sectors until adequate and appronniate legislation is mide in tus field.
B

In this judgment the expression, “woman™ has Seen 1sed o includs 2

fernzle of any age a5 d=fined in the Nari-0-Shizu Nirjzof Daman ajn, 2000

e ———

In ihe resiin, the Rule snd the supplecen iy iuls e made ahealos

with the directives n the form of guigelinzs describad hereinba ure.
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We woula nke to record cur nate of appreciation 1 vie Manmudel
Islam who assisted the Court as wajony currae tYorecdoting valuzhle
—— R

assistance in the peformance of the diiculr task in public interess,

There iz 1o arazr as to cosis,

Quamee! Isfarm Siddigui,
| agree.




